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• Leading national center for public health law
• Home of the Western Region Office of the 

Network for Public Health Law (covering 11 
states including Arizona)

• Provides legal technical assistance
including:
– Info & strategies about potential legal options
– Help finding experts, resources & tools
– Support for implementing & enforcing public health 

laws & policies
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https://law.asu.edu/degree-programs/public-health-law-policy


Disclaimer

Please note that the information
in this primer does not constitute
legal advice.

Always consult with legal counsel
in your respective jurisdiction for
specific legal advice.
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Primary Objectives

• Report on COVID-19 outbreak globally and 
domestically

• Assess emergency legal preparedness on 
key topics 

• Explore legal implications of emergency 
powers 

• Examine crisis standards of care & related 
legal powers/duties in declared emergencies

• Identify potential legal risks & judicial 
responsibilities in emergencies

• Apply select principles of public health 
emergency ethics5



Transmission
• Transmissible person-to-person with potential infectivity 

rate exceeding annual influenza. 
• Asymptomatic persons may clearly infect others. 

Symptoms
• Respiratory symptoms, fever, cough, breathing 

difficulties,  chills, muscle pains, headache, sore throat 
& loss of smell/taste

• In severe cases infection can cause pneumonia, 
respiratory issues, kidney failure & death.

Vaccines & Treatment
• There are no effective treatments or vaccines although 

multiple options are under close review or assessment.

COVID-19 Epi Snapshot
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COVID-19 Confirmed Cases & Deaths
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Global Cases  4.38 million | Deaths: 298,295 
U.S. Cases      1.42 million |  Deaths: 84,931
U.S. Stats   32% all cases | 28% all deaths

Source: https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html

https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html
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COVID-19 in Arizona
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Total Confirmed Cases: 
14,403

Total Deaths: 
692



Role of Laws in Emergency 
Preparedness & Response
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Define what 
constitutes an 

emergency

Authorize the 
performance 
of emergency 

responses

Assign 
responsibility 
for potential/ 
actual harms 

that may arise

Create the 
infrastructure for 

preventing & 
addressing 

emergencies



Emergency declarations
Public health surveillance
Standard of care
Scope of practice
Vaccination & treatment
Social distancing powers
Control of property 
Liability 
Emergency ethics
Legal triage10
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1. Emergency declarations
Zika virus Opioid overdose

Wildfire in Goodwin, AZ (2017)Mass shooting in Tucson, AZ (2011)



Unprecedented Emergency 
Declarations
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Public health authorities, powers, liabilities & 
immunities vary depending on the type of 

emergency declared at each level of government

Emergency or 
Disaster Local

Public 
Health

Emergency

Emergency or 
Disaster

Public Health
Emergency

Stafford Act or National 
Emergencies Act

HHS Public Health
Emergency

WHO Public Health Emergency 
of Int’l Concern

January 30, 2020

Emergency Declarations by 
Foreign Governments

Ongoing

State

Federal

International



1
3

Jan. 
31

National 
Emer-

gencies Act

Feb.
4

Mar. 
13

Mar. 
20

HHS 
PREP 
Act 

Declar-
ation

Mar.
13

Defense 
Production 

Act

HHS Public 
Health 

Emergency

Stafford Act 
Emergency

Federal Emergencies/ Invocations
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1/31/20: HHS Sec. Alex Azar 
declares national public health 
emergency
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HHS Public Health Emergency (PHE)

Public Health Service 
Act: 
§ 319: declare a PHE for 
significant outbreaks of 
infectious diseases, 
bioterrorist attacks or 
other conditions.
§ 311: assist state/local 
authorities to prevent & 
suppress communicable 
diseases

4/21/20: HHS Sec. Alex Azar 
renews PHE declaration for an 
additional 90 days

https://www.hhs.gov/about/news/2020/01/31/secretary-azar-declares-public-health-emergency-us-2019-novel-coronavirus.html
https://www.hhs.gov/about/news/2020/01/31/secretary-azar-declares-public-health-emergency-us-2019-novel-coronavirus.html
https://www.phe.gov/emergency/news/healthactions/phe/Pages/covid19-21apr2020.aspx
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https://abc7news.com/5919991/
https://abc7news.com/5919991/
https://sf.gov/news/mayor-london-breed-declares-local-emergency-prepare-coronavirus
https://abc7news.com/5919991/
http://www.solanocounty.com/depts/ph/ncov.asp
https://www.bigislandvideonews.com/2020/02/29/mayor-kim-issues-emergency-proclamation-to-prepare-for-covid-19/
https://www.governor.wa.gov/news-media/inslee-issues-covid-19-emergency-proclamation
https://www.kptv.com/news/clackamas-co-declares-state-of-emergency-due-to-covid-/article_28efd89e-5cc8-11ea-aad6-f7396d6e1fa9.html
https://www.expressnews.com/news/local/article/San-Antonio-to-feds-Keep-coronavirus-evacuees-in-15098761.php
https://www.expressnews.com/file/576/3/5763-Emergency%20order.pdf
https://patch.com/california/sonomavalley/local-emergency-declared-sonoma-valley-after-new-covid-19-case
https://www.nbcbayarea.com/news/local/alameda-county-issues-public-health-emergency-as-santa-clara-county-confirms-3-new-cases-of-coronavirus/2245532/
https://durkan.seattle.gov/wp-content/uploads/sites/9/2020/03/COVID-19-Mayoral-Proclamation-of-Civil-Emergency.pdf
https://fox40.com/news/local-news/placer-county-reports-presumptive-positive-covid-19-case-declares-local-emergency/
https://srcity.org/DocumentCenter/View/27456/Proclamation-of-Local-Emergency-COVID-19_03022020
https://www.marincounty.org/-/media/files/maringov/board-actions/2020/march/200310hhslocalhealthemergencycovidltr.pdf?la=en
https://content.govdelivery.com/accounts/WAREDMOND/bulletins/27edb0e
http://publichealth.lacounty.gov/phcommon/public/media/mediapubhpdetail.cfm?prid=2248
http://www.pasadenanow.com/main/pasadena-city-official-declares-public-health-emergency/#.Xl_zWahKiUl
http://www.longbeach.gov/press-releases/local-health-emergency-and-state-of-local-emergency-declared-by-city-officials-in-response-to-covid-19/
https://www.facebook.com/lummicommunications/photos/a.225684220780351/3336315403050535/?type=3&theater
https://www.ttownmedia.com/press_banner/local-health-emergency-declared-for-covid----response/article_2aa19ae4-5e51-11ea-bc0e-978f60a7180c.html
https://www.lacity.org/highlights/mayor-garcetti-strengthens-readiness-against-coronavirus-declaring-local-emergency
https://www.co.washington.or.us/CAO/emergency-declaration.cfm
https://snohomishcountywa.gov/CivicAlerts.aspx?AID=1771
https://kymkemp.com/2020/03/04/mendocino-county-declares-public-health-emergency-in-order-to-prepare-for-future-novel-coronavirus-activity/
https://governor.hawaii.gov/wp-content/uploads/2020/03/2003020-GOV-Emergency-Proclamation_COVID-19.pdf
https://mauinow.com/2020/03/04/hawaii-governor-issues-emergency-proclamation-for-covid-19/
https://mauinow.com/2020/03/04/hawaii-governor-issues-emergency-proclamation-for-covid-19/
https://www.theunion.com/news/nevada-county-declares-local-health-emergency-after-individual-dies-of-covid-19/
http://www.thereflector.com/news/regional/article_c553756e-5e7c-11ea-8419-27f19de3d673.html
https://krcrtv.com/north-coast-news/eureka-local-news/hoopa-makes-emergency-declaration-to-prepare-for-possibility-of-future-coronavirus-cases
https://sacramento.cbslocal.com/2020/03/05/sacramento-public-health-emergency-coronavirus/
https://myedmondsnews.com/2020/03/mayor-nelson-declares-state-of-emergency-in-edmonds-due-to-covid-19/
https://dchealth.dc.gov/sites/default/files/dc/sites/doh/page_content/attachments/2020-035-District-Government-Preparation-for-the-Coronavirus-COVID-19.pdf
https://auburnwa.gov/UserFiles/Servers/Server_11470554/File/City%20Hall/Documents/COVID-19%20Proclamation%20of%20Emergency.pdf
http://waterlandblog.com/2020/03/05/city-of-des-moines-issues-proclamation-of-emergency-due-to-coronavirus/
http://masonwebtv.com/archives/38411
https://www.slashgear.com/covid19-sxsw-cancelled-as-austin-declares-coronavirus-emergency-06612484/
https://www.wkyt.com/content/news/LIVE-Mayor-Gorton-holding-news-conference-about-Lexington-coronavirus-case-568571691.html
https://www.vaildaily.com/news/employing-one-more-tool-to-aid-in-coronavirus-response-eagle-county-files-disaster-emergency-declaration/
http://www.austintexas.gov/news/elevated-covid-19-concerns-prompt-new-precautions-austin-travis-county
https://www.abc4.com/news/health/coronavirus/salt-lake-county-issues-state-of-emergency-in-preparation-for-future-coronavirus-cases/
https://bellevuewa.gov/sites/default/files/media/pdf_document/2020/COVID-10-Emergency-Proclamation.pdf
https://6abc.com/health/2-cases-of-covid-19-in-montcos-location-identified/5995594/
https://chicago.cbslocal.com/2020/03/09/coronavirus-disaster-declaration-governor-jb-pritzker-11-cases-four-new-covid-19/
https://www.delcotimes.com/news/local/no-new-cases-of-coronavirus-detected-county-declares-state-of/article_99d7ce12-6098-11ea-80a5-5fa2568ea596.html
https://www.kitsapdailynews.com/news/kitsap-county-approves-proclamation-of-emergency-amid-covid-19-outbreak/
https://www.miamiherald.com/news/local/community/miami-dade/article241110101.html
https://www.bellinghamherald.com/news/local/article241075056.html
https://www.piercecountywa.org/DocumentCenter/View/90320/CoVID-19-Emergency-Proclamation?bidId=
https://www.kcbd.com/2020/03/11/houston-officials-announce-emergency-health-declaration-closes-houston-rodeo/
https://thehill.com/policy/healthcare/487112-washington-dc-declares-state-of-emergency-over-coronavirus
https://www.wcpo.com/news/local-news/hamilton-county/cincinnati/watch-live-mayor-cranley-to-declare-state-of-emergency-in-cincinnati-to-protect-against-spread-of-covid-19
https://gov.alaska.gov/wp-content/uploads/sites/2/COVID-19-Disaster-Packet.pdf
https://navajotimes.com/reznews/nez-declares-state-of-emergency-due-to-covid-19/
https://www.nbcmiami.com/news/local/3-of-4-broward-coronavirus-cases-from-company-at-port-everglades/2203213/
https://www.nwherald.com/2020/03/11/actions-taken-to-stem-spread-of-coronavirus-in-mchenry-county/af2d4uq/
https://county10.com/northern-arapaho-business-council-declares-state-of-emergency-over-covid-19/
https://rapidcityjournal.com/news/local/state-and-regional/state-now-has-eight-presumptive-positive-cases-of-coronavirus/article_74427a8b-69ba-5dc0-8670-dce0375fab46.html
http://wyandottedaily.com/kansas-city-missouri-declares-state-of-emergency-for-covid-19/
https://www.nytimes.com/2020/03/12/nyregion/coronavirus-new-york-update.html
https://www.cleveland19.com/2020/03/12/cuyahoga-county-has-declared-state-emergency-covid-situation-develops/
https://www.sos.ok.gov/documents/executive/1913.pdf
https://www.stpaul.gov/news/mayor-carter-declares-state-local-emergency
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Emergency
A.R.S. § 26-303

State of War 
Emergency

A.R.S. § 26-303

Public Health 
Emergency

A.R.S. § 36-787

Local 
Emergency

A.R.S. § 26-311

Different types of AZ emergency declarations
Opioid overdose AZ measles outbreak

Tucson Metropolitan Medical 
Response Systems Exercise AZ Dep’t Emergency Affairs
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Arizona State Emergency
March 11, 2020: Governor Doug Ducey 
issues a Declaration of Emergency

“There is no greater priority than the health and safety 
of Arizonans, and today’s efforts are a proactive 

approach to ensure the state has all the tools 
necessary to address the global spread of COVID-19”

https://azgovernor.gov/governor/news/2020/03/covid-19-declaration-emergency-executive-order


Public Health Emergency
A.R.S. § 36-787

Occurrence or imminent
threat of an illness or health 
condition that poses a 
substantial risk of a 
significant number of 
human fatalities or 
incidents of permanent or 
long-term disability 

18

 Bioterrorism
 Biological toxin
 Epidemic/pandemic disease 
 Highly fatal infectious agent
 Escalating fatal overdose rates



1919

Arizona State Emergency

The Emergency Declaration provides the following 
tools to address the spread of COVID-19:
• Establishes the Arizona Department of Health 

Services (ADHS) as the entity responsible for 
coordinating all matters pertaining to the public 
health emergency response of the State.

• Allows ADHS to waive licensing requirements to 
provide health care officials with assistance in 
delivering services during times of heightened 
demand.

• Allows the state to access $500,000 in emergency 
funds to aid in measures and resources to protect 
public health.

• Provides the state with emergency 
procurement authority to procure goods 
and services as needed to protect public 
health.



Mayor or Chairman of the Board of 
Supervisors declares 

local emergency

Within county, city, or town but 
outside assistance required

20

Emergency beyond control 
of single county, city, or 

town

Governor declares 
state of emergency 

ADHS coordinates public health 
emergency response

Local Emergency
A.R.S. § 26-301

State-based Emergency
A.R.S. § 26-301

Local health authority 
coordinates with assistance 

from ADHS20

Emergency Coordination



State of Emergency

Balancing Interests in Emergencies

21

Privacy Religious 
Freedoms

Due 
Process

Equal 
Protection

Surveillance Vaccination

Isolation & 
Quarantine

Curfews & 
Closures

Individual 
Interests

Communal 
Interests



22

2. Public Health Surveillance

Confirmed measles cases in Eloy federal 
immigration detention center, Pinal 
County, AZ (2016).



PHE Reporting Requirements

• Enhanced data reporting authority
– State & local laws/practices may authorize 

tracking & surveillance of specific, additional 
conditions

• Expanded surveillance
– Authorized explicitly in some state laws (or  

generally in others), this type of syndromic 
surveillance may include data related to school 
absences or over-the-counter medication sales

23



AZ Enhanced Surveillance Advisory
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• A.R.S. § 36-782: Governor may issue an “enhanced 
surveillance advisory” upon a reasonable belief that 
an illness has been (or may be) caused by bioterrorism, 
epidemic, or pandemic disease.

• Surveillance advisory shall direct:
– Persons & entities required to report;
– Clinical syndromes to be reported;
– Patient tracking;
– Information sharing; 
– Specimen testing coordination.

• A.R.S. § 36-783: Health providers must report all cases 
of conditions specified in the advisory within 24 hours of 
identification.



Arizona law covers the confidentiality of patient 
records
• A.R.S. § 12-2292.

• All medical & payment records are privileged & 
confidential. A health provider may only 
disclose part or all of such records as:
(1) authorized by state or federal law; or 
(2) via written authorization signed by the 

patient or health care decision maker; 
• Does not derail other federal or state laws 

governing the confidentiality of medical records 
& payment records.

Arizona Health Information Privacy

25



Covered entities may disclose protected 
health information (PHI) without individual 
authorization to state or local public health 
authorities:

• To prevent or control disease, injury or disability
• For disease reporting & public health surveillance
• To notify persons exposed to communicable diseases
• To prevent serious threats to persons or the public
• To address specific issues in declared emergencies

In a federally-declared emergency HHS may waive 
certain provisions of the HIPAA Privacy Rule.

HIPAA Privacy Rule

26



Data Sharing & Privacy

27

Click on images to access

https://www.hhs.gov/sites/default/files/covid-19-hipaa-and-first-responders-508.pdf
https://www.hhs.gov/sites/default/files/hipaa-and-covid-19-limited-hipaa-waiver-bulletin-508.pdf
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3. Standard of Care



Shifting Standards of Care

29

• Degree of care owed to patients 
by health providers in their 
respective discipline or class

• Generally refers to the duty 
owed by health providers to 
their patients depending on 
circumstances

• Specific circumstances &  
formal emergency declared 
justify substantial changes in 
the usual healthcare 
operations & level of care 
possible to deliver (IOM, 
2009).

• Adapted standard of care to 
screen, assess & treat 
increasing numbers of 
patients when resources are 
scarce or limited.

Crisis Standard of CareStandard of Care

Cooper v. VA Hospital 
Phoenix (2017): veteran 

awarded $2.5 million when the 
U.S. magistrate court found 
that a failure to order more 

tests (despite certain 
abnormalities) breached SOC.
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Click on article image to access

Steps Healthcare Facilities Can Take Now to 
Prepare for Coronavirus Disease 2019 (COVID-19)

Addressing critical questions is 
complicated by changing legal dynamics 
during crises. Emergency powers 
depend on the type and duration of 
governmental declarations, which, in 
turn, may advance or impede CSC 
implementation.

Crisis Standards of Care

30

https://www.networkforphl.org/wp-content/uploads/2020/03/Crisis-Standards-of-Care-Hodge-JLME-2013.pdf
https://www.networkforphl.org/wp-content/uploads/2020/03/Crisis-Standards-of-Care-Hodge-JLME-2013.pdf
https://www.cdc.gov/coronavirus/2019-ncov/healthcare-facilities/steps-to-prepare.html


Arizona CSC Plan

31

“During a PHE, the State Disaster Medical Advisory
Committee convenes to develop incident-specific priorities
& guidance for the delivery of health care & use of scarce
medical resources. This guidance may address:

• Triage for emergency medical services;
• Primary, secondary & tertiary triage for health care

facilities;
• Expanded scopes of practice as approved by regulatory

authorities;
• Priorities for medical resources including space, staff &

supplies;
• Considerations for health care access, including hospitals,

out-of-hospital facilities & alternate care sites.



CSC Legal Issues

32

Surge capacity Meeting legal requirements to treat existing 
& forthcoming patients

Enhanced 
surveillance

Maintaining mechanisms for reporting, 
testing & screening 

Patients with 
disabilities

Providing accommodations consistent with 
relevant legal & ethical protections

Scarcity Facilitating processes for determining 
allocation of limited resources

Expanded scope 
of practice

Coordinating personnel (employees, 
contractors, volunteers) to provide services 

Issue Description
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4. Scope of Practice



Arizona Emergency Authority

34

During a declared 
PHE, ADHS is 
authorized to 

temporarily alter 
professional licensure 

requirements to 
facilitate emergency 

responses

A.R.S. § 36-787(A)(7)



Mutual Aid Assistance
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Interstate: Emergency Management Assistance Compact (EMAC)

Intrastate

Tribal Nations

• State mutual aid legislation
• Formal mutual aid agreements between local governments
• Less formal mutual aid agreements for routine cooperation 
• Interjurisdictional resolutions 

• Legislatively-authorized contract among all states for sharing 
personnel & other resources

• Triggered by state declaration of emergency + request for assistance

• Mutual aid agreements between tribes & state/local health 
departments can facilitate the sharing of personnel and other 
resources



Volunteer Registration Programs
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State Emergency System 
for Advanced Registration 

of Volunteer Health 
Professionals (ESAR-VHP)

Local Medical 
Reserve Corps 

(MRC)

ESAR-VHP Programs Verify VHPs: MRC Programs Assist with VHPs:

• Identification
• Credentials
• Licenses (including 

reciprocity)
• Accreditations
• Hospital privileges 

• Approval
• Credentialing (via ESAR-VHP)
• Training
• Screening (background 

checks, medical assessments)



Hospital Privileges

• Authority granted to a 
physician by a hospital 
governing board to 
provide patient care  

• Limited by the individual's 
professional license, 
experience & competence 

• May be granted by a 
hospital governing board or 
CEO in declared 
emergencies regardless of a 
physician's regular 
assignment or status

• Alternatively, temporary 
privileges may be granted  
to a VHP to provide health 
services for a limited period

37

General Privileges Emergency Privileges

Poston v. UA Medical Center 
(2014): Surgeon specializing in 

robotic coronary bypass settled with 
hospital that suspended his privileges 
when peer review committee deemed 
him an imminent threat to patients.



Dispensing Medicines & Drugs

• Only state-licensed 
pharmacists, interns & 
other licensed practitioners 
(MDs, DOs, PAs, RNPs), 
may dispense prescription 
drugs & devices

• State or county public 
health facilities may 
dispense without a 
prescription if storage, 
safety, labeling & record-
keeping requirements are 
met

• Pharmacists & 
practitioners licensed in 
other states (participating 
as VHPs) may be  
permitted to dispense 
drugs or devices

• Other VHPs may dispense 
if licensing requirements 
are temporarily waived or  
scopes of practice are 
altered

38

Routine Emergency
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5. Vaccination & Treatment



Arizona Vaccination & 
Treatment Mandates

40

A.R.S. § 36-787(C):
• During declared states of emergency, the Governor, 

in consultation with ADHS’ director, may mandate 
medical examinations for persons exposed to a 
contagious disease.

• In emergencies involving threats of smallpox, 
plague, viral hemorrhagic fevers (e.g., Ebola), or 
other highly contagious/fatal disease, the Governor 
may mandate vaccination or treatment of 
persons infected, exposed, or reasonably believed to 
have been exposed to the harm-causing agent.



Constitutional Considerations

41

A.R.S. § 36-787(F):
During a state of emergency, unless the public’s 
health is endangered, ADHS may not:

– impose a mode of treatment on any 
person; or

– require treatment contrary to one’s 
religious concepts

so long as sanitary or preventive measures & 
quarantine laws are complied with.



Emergency Use Authorizations

• Emergency Use Authorizations (EUAs) permit the use 
of unapproved medical drugs or devices during a 
federally-declared state of emergency if:
– Serious or life-threatening disease or condition
– Unapproved product appears potentially effective to 

diagnose/treat/prevent
– Known & potential benefits outweigh risks
– Lack of adequate & available approved alternatives
– Necessary & appropriate use conditions are established42



Jan. 27, 2020: FDA Announces 
Key Actions to Advance 
Development of Novel Coronavirus 
Medical Countermeasures

Feb. 4, 2020: FDA grants 
EUA for CDC’s COVID-19 
Real-Time PCR Diagnostic 
Panel. 

Emergency Use Authorizations

43

about:blank
about:blank
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6. Social Distancing Powers
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Types of Social Distancing Measures

Travel 
restrictions

Curfews

Evacuations

Quarantine 
& isolation

Public 
gathering 

restrictions

Increased 
distance 
among 

workers

Controlled 
modes of 

transportation 

School 
dismissals



Quarantine & Isolation Illustrated
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Quarantine  
Separation from others of 

persons who are exposed to a 
contagious condition prior to 
knowing if such persons may 

be ill or contagious 

Isolation
Separation from others of 

persons known to be infected 
with a contagious condition 

Individual exposed to contagionHealthy individual Known, infected individual

A.R.S. § 36-787



Contagious Diseases Subject to Q & I
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HIV/AIDS

No

Zika virus

Chlamydia

Viral Hemorrhagic 
Fever

A.A.C. § R9-6-390

Active Tuberculosis
A.A.C. § R9-6-380

Emerging or Exotic 
Disease

A.A.C. § R9-6-327

Yes



Federal Social Distancing Authority
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March 21, 2017: new regulations strengthen CDC’s authority to:
• conduct disease prevention measures at airports, seaports, bus 

terminals & other transportation hubs.
• subject travelers to observation, questioning, review of health & 

travel records or (in some cases) medical exams.
• issue orders for apprehension, isolation, quarantine, or conditional 

release of individuals reasonably believed to have a “quarantinable 
condition.”

• keep infected individuals from travelling (with exceptions) without a 
federal travel permit.



Source: https://www.pbs.org/newshour/health/cdc-issues-
quarantine-orders-to-prevent-spread-of-novel-coronavirus
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Jan. 31, 2020: CDC Director Robert 
Redfield orders a 14-day quarantine 
of nearly 200 persons arriving at a 
U.S. military base in California 2 days 
prior on an evacuation flight from 
Wuhan, China. 

As of February 10, 2020, 4 additional 
flights amassing more than 800 
Americans are under quarantine at 4 
military bases. 

Source: https://news.sky.com/story/coronavirus-why-did-542-people-
fall-ill-during-the-diamond-princess-quarantine-11937541

Feb. 17, 2020: CDC quarantines 2 
flights of over 300 Americans 
returning from the Diamond Princess 
cruise ship (in Yokohama, Japan) at 
Travis and Lackland Airforce Bases. 

Feb. 19, 2020: U.S. Daegu Army 
Base in South Korea imposes a self-
quarantine of U.S. troop members 
attending a local church linked to 
COVID-19 infections.49

Federal Quarantine & Isolation In Practice

https://www.nytimes.com/2020/02/05/us/coronavirus-flights-wuhan.html
https://time.com/5780049/coronavirus-quarantines-united-states/
https://www.nytimes.com/2020/02/19/world/asia/japan-cruise-ship-coronavirus.html
https://www.stripes.com/news/pacific/south-korea-focuses-emergency-coronavirus-efforts-on-daegu-city-that-s-home-to-u-s-army-garrison-1.619614
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Arizona Quarantine and Isolation Authorities
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Option 2
A.R.S. § 36-624

ADHS/County  
Routine Q and I 

Authorities

Option 1
A.R.S. § 36-136

ADHS General 
Authorities 

(including Q and I)

A.R.S. § 36-789
Emergency Q and I

Option 3



• Generalized Q & I Authority: A.R.S. § 36-136
– ADHS Director may prescribe measures for controlling 

communicable and preventable diseases, including by 
isolation or quarantine.

– Could adopt by reference emergency procedures for 
judicial review as noted in A.R.S. § 36-789.

• Explicit Q & I Authority: A.R.S. § 36-624
– After investigation, if it is determined that a communicable 

disease exists a local health department may take isolation
and quarantine measures consistent with ADHS rules and 
A.R.S. §§ 36-788, 36-789. 

– The local health department shall immediately notify
ADHS of the existence and nature of the disease and 
response measures.51

AZ Quarantine & Isolation Laws: 
Non-emergency



Local health agency 
confirms existence of 

potential or actual 
contagious disease

May implement 
isolation/quarantine 

measures affecting private 
individuals

Agency must notify 
ADHS of any 

quarantine measures 
taken

2452

Reporting Requirements
A.A.C. § R9-6-302



Written Directive Issued by Health Dept.

Petition for Court Order Filed

10 
days

Health department must petition for court order accompanied by a 
sworn affidavit attesting to the facts and other material information.

24 hours

Notice of Petition Served on Individuals

30

Court Hearing on the Petition
Court must hold a hearing on the petition, subject to 

continuation for 10 days under extraordinary circumstances.

Court Order for Isolation or Quarantine
A court order for isolation or quarantine is effective for up to 30 days with possibility 

of additional renewal for 30 more days as needed.

5 days

5 days

Acknowledgment: Aubrey Joy Corcoran, JD, MPH, AZ AG’s Office53

Isolation & Quarantine - Emergency 
A.R.S. § 36-789 

Health department may immediately issue a  written directive seeking compliance with 
isolation or quarantine requirements.
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Additional Due Process for Q & I
A.R.S. § 36-789 

Court shall 
appoint counsel 
at government 

expense

Court may 
consolidate 

individual claims 
into groups
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Constitutional Considerations

Freedom of 
Religion

Equal 
Protection

Freedom of 
Movement

Privacy Right to 
Assemble
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1. Original hearing on quarantine petition
2. Quarantined or isolated persons may apply 

to the court for a “show cause” order from 
agency why they may not be released

3. They may also apply for a hearing
regarding treatment and conditions of 
quarantine or isolation

4. Petitions for habeas corpus are always a 
possibility

Judicial Review of Agency Actions
A.R.S. § 36-789
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7. Control of Property



Government Takings

5th Amendment requires 
government to pay just 
compensation to owners of 
property that the government 
“takes.”

– applies in ordinary time & 
emergencies

– exception: destruction by 
necessity

58

Takings in PA: In Friends of Danny DeVito v. Wolf, the PA S. Ct 
determined that temporary closures of non-essential businesses under 
the Governor’s emergency orders did not constitute a taking. Plaintiffs 
have sought review via the U.S. Supreme Court.

https://law.justia.com/cases/pennsylvania/supreme-court/2020/68-mm-2020.html


Nuisance Abatement 

• When private uses of land or other property may harm 
community health, routine powers allow state & local 
officials to enter & inspect the property, remove 
offending issues, or condemn the property.

• A.R.S. § 36-601(A): “nuisances dangerous to public 
health” subject to cease & desist orders, include:
– Populous places constituting breeding grounds for disease-carrying 

rodents or insects;
– Presence of bedbugs, lice, or mites in places offering sleeping 

accommodations to the public; or
– Contamination of public drinking waters.

59

Tonopah, AZ: in Aug 2017, local businesses & 
neighbors sued a farm operation alleging its 

pollution, odors & flies are a nuisance.



Reimbursement/Compensation

• A.R.S. § 35-192: liabilities & 
expenses incurred to meet & 
mitigate contingencies in 
declared emergencies may be 
paid as claims against the 
state from unrestricted funds.

• Stafford Act, 42 U.S.C. §
5121, et seq.: FEMA may 
reimburse costs incurred by 
state/local governments or 
individuals in emergencies.

60

• No compensation for 
property owners is 
required 

Nuisance Abatement Takings
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8. Liability



Types of Civil Liability Claims
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• Negligence/Malpractice

• Intentional Torts

• Privacy Infringements

• Misrepresentation



63

Federal 
VPA

Good 
Samaritan 

Acts & 
Entity 

Liability 
Protection

State VPA

State 
EHPA

Insurance 
Coverage

Federal 
PREP Act

MOUs

Mutual Aid 
Agreements

Indemnification

EMAC

Joint 
Commission 
Standards/ 
Policies & 
Practices

Umbrella of Liability Protections



Arizona Liability Protections

A.R.S. § 12-
982

Volunteer 
Protection Acts

A.R.S. § 36-
790(A)

Duty 
to 

Report

A.R.S. § 26-
308 

Memoranda of 
Understanding

A.R.S. § 32-
1471

Good Samaritan 
Statutes

A.R.S. §§ 26-
309, 311  
Mutual Aid 
Agreements

A.R.S. § 36-
790(B)

PHE Immunities

64



Workers Compensation

• Workers compensation 
programs & laws 
protect employees  
injured or killed at work

• Simple rule: if you get 
hurt at work, your  
employer pays 
regardless of who is 
actually at fault

• In declared 
emergencies, 
application of this 
simple rule gets murky 
due to the limited 
extent of workers 
compensation coverage 
for employees acting 
outside their typical 
setting & VHPs

65

Non-Emergency Emergency
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9. Emergency Ethics



Routine Ethics vs. PHE Ethics

67

Principles of Public health           PHE  
bioethics ethics ethics≠ ≠

Divergent,  
amorphous 

ethics norms  
apply in PHEs
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Core 
PHE

Ethics

Stewardship

Transparency

Soundness

Duty to Care

Proportionality

Accountability

Reciprocity

Fairness
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• Health providers facing  
disproportionate risks or burdens in 
PHEs for the benefit of the 
community are entitled to receive 
additional support.

• Those who perform essential 
emergency functions may be 
prioritized for protective measures 
in limited supply where possible.

Reciprocity
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• In PHEs, similarly-situated individuals & 
groups should be treated alike.

• Health care/public health responses & 
allocations of scarce resources may not 
be based on factors unrelated to health 
status or emergency response needs. 
Focus on:

Fairness

consistency
medical need & prognosis
justice 
privacy
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10. Legal Triage

Government

Actors

Partners

Laws



Legal Triage - Defined
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Efforts among legal actors & others to 
build a favorable legal environment in 
emergencies by prioritizing issues & 
solutions facilitating legitimate public 
health responses

From this . . . 

. . . To this



Addressing Real-Time Legal Issues
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In responding to PHEs, legal 
& public health actors must 
work together in real time 
to:

Assess, apply & 
monitor changing 
legal norms

Identify 
legal 
issues

Develop legal 
solutions

Explain legal 
conclusions

Collaborate with 
public & private 
sector partners
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Temporary Waivers

Federal laws concerning 
programs like Medicare or 
Medicaid may be altered or 

waived temporarily in 
emergencies to facilitate 
treatment & prevent the 

spread of contagious 
diseases



Emergency Waivers
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Mar. 13: HHS Sec. Azar issues §1135 national waivers re:
• EMTALA sanctions for patient relocation purposes
• HIPAA Privacy Rule regulations (for limited duration)
• In-state licensure requirements for health care workers
• Participation restrictions on Medicare, Medicaid, 

SCHIP 
• Medicare Advantage payment limitations 
• Stark Law sanctions
April 15: CMS updates waivers for health care providers re:
·   Telemedicine provisions, facilitating Medicare services 
· Physical environments to allow care in non-hospital 

settings during surge
· Patient rights surrounding access to medical records, 

visitation & seclusion

https://www.phe.gov/emergency/news/healthactions/section1135/Pages/covid19-13March20.aspx
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf


Key Take 
Aways & 

Resources

76
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Take Aways 1
# Topic Message

1 Emergency 
declarations

Emergency declarations at multiple levels of government 
change the legal landscape of public health authority.

2 Public health
surveillance

Federal & state laws provide for enhanced surveillance & 
reporting authority during PHEs to detect/prevent threats.

3 Standard of 
care

Heightened PHE circumstances can shift operations & levels 
of care owed to patients to maximize use of resources.

4 Scope of 
practice

State authorities may temporarily alter professional 
licensure requirements during PHEs to facilitate responses.

5 Vaccination 
& treatment

PHEs broaden governmental powers to require & administer 
medical therapies, drugs & devices.
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Take Aways 2
# Topic Message

6 Social distancing
powers

Governments must balance civil liberties & other rights 
in preventing the spread of contagious diseases.

7 Control of 
property

Routine & emergency powers permit government 
control of individual property for public safety.

8 Liability Federal & state laws provide numerous liability 
protections for responders & VHPs during emergencies.

9 Emergency 
ethics

PHE ethics diverge from bioethics or public health 
ethics to facilitate emergency responses.

10 Legal triage Legal & public health actors must align to assess & 
address real-time legal issues.



Key Resources 1
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https://www.networkforphl.org/
https://law.asu.edu/degree-programs/public-health-law-policy


Conclusion & Acknowledgments

80

• Special thanks to Claudia M. Reeves 
& Erica N. White at ASU’s Center for 
Public Health Law & Policy for their 
contributions

• Contact James G. Hodge, Jr. with 
questions, comments, or requests for 
more information at: 
james.hodge.1@asu.edu | @jghodgejr

• Thank you!

mailto:james.hodge.1@asu.edu
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